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IAN SIMMONS: Good morning, everybody. My name is Ian
Simmons, and it has been a privilege of mine over many
years to be an editor on the ABA Antitrust Magazine, an
important pillar of a great Section of the ABA.

Today we have convened a panel to talk about the 2023
Department of Justice and Federal Trade Commission
Merger Guidelines, a very powerful and informative docu-
ment that I commend to the audience. We have five terrific
panelists today, and I would like to briefly introduce them
before we launch into our discussion.

We have Susan Athey. Susan is The Economics of Tech-
nology Professor at the Stanford Graduate School of Busi-
ness. She is a John Bates Clark Medal winner, and Susan did
her PhD work at Stanford. As many listeners may know,
Susan recently stepped down as Chief Economist of the
Antitrust Division of the U.S. Department of Justice.

We have Bruce Hoffman, who is a Partner at Cleary Got-
tlieb and a former Director of the Bureau of Competition
at the Federal Trade Commission. Bruce is a well-known
merger and antitrust lawyer and got his law degree at the
University of Florida.

We are privileged to have David Lawrence, who is the
Policy Director at the Antitrust Division at the U.S. Depart-
ment of Justice. David oversees policy development and
supervises the Appellate, Competition Policy and Advocacy,
and International sections. David clerked on the U.S. Court

of Appeals for the Second Circuit.

We have Martha Samuelson, who is the CEO and Chair-
man of Analysis Group. Martha is a terrific economist. She
did her JD at Harvard Law School, her MS in Management
at the Massachusetts Institute of Technology Sloan School
of Management, and her BA at Yale.

Finally, we have Nathan Soderstrom, who is the Associate
Director for Merger Analysis at the Federal Trade Commis-
sion. Nathan did his JD at the University of Minnesota Law
School.

Panelists, welcome. Why dont we start in with our
discussion?

If my recollection is correct, the first Merger Guidelines
were written by Don Turner and issued in 1968; we then
had the 1982 revision under Assistant Attorney General
William Baxter; the renowned 1992 Merger Guidelines
that were moderately revised in 1997; and then the 2010
Guidelines.

Maybe David can start with this question—and Susan
and Nathan, please chime in—what animated the need for
a new draft of Merger Guidelines?

DAVID LAWRENCE: Thanks for the question, Ian, and thanks
for hosting this discussion with so many thoughtful people.
To me two things really animated the project. First, as
you just went over, our Guidelines have been updated peri-
odically every ten or fifteen years, going back to 1968, and
we were thirteen years following the 2010 Guidelines, so a
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revision was in order to account for a lot of different devel-
opments in the intervening years.

Second, we had a real desire to be more comprehensive
so that the guidance fully reflected how the agencies review
mergers. That is a good government concept. I came to this
realization leading the 2020 Vertical Guidelines process
back when Bruce was at FTC. I think that was a useful proj-
ect because it put out guidance on a topic where the Guide-
lines since 1992 had a pretty big hole. Both agencies had
pursued quite a few vertical mergers in that time, but we
had no guidance on the topic. Even after we got the 2020
Guidelines out, the combination of them with 2010 still left
some theories unstated. For example, in Visa/Plaid in 2020
the Department alleged that the merger would entrench
monopoly power by increasing barriers to entry, but that
theory was not stated in either guidance document.

In my view, it is just good government to have a single
guidance document that actually tells the reading public
how you are likely to proceed. The Guidelines are not much
use to a businessperson if they can read them, try to think
about and apply them, and then find out later that their
merger triggered some common but entirely unwritten con-
cern. So combining in one document all the theories from
2010, from the 2020 document, and our cases over that
period was a real priority. I would say similarly working in
some of the key legal principles and how they interact with
the analysis helped us make a more comprehensive guidance
document that I think better informs the public, and that is
very much good government.

IAN SIMMONS: Thank you, David.
Susan, you participated in the drafting. Would you or
Nathan like to chime in or add anything to David’s comments?

SUSAN ATHEY: Yes. To pick up where David left off, there
were a variety of topics that were not covered or not covered
in sufficient detail in prior editions of the Guidelines.

To think about the process of updating, in general,
when we have economic trends in the economy and trends
in firm strategy, their practices, and their business mod-
els, those trends drive changes in M&A strategy and pat-
terns in M&A strategy. Alongside that, economic research
and antitrust practice also follow those trends and have
to adapt and update their toolkits to meet that challenge.
Those things in turn merit more development and detail
in the Guidelines.

Some obvious trends in mergers over the last couple of
decades include mergers involving multiproduct firms and
mergers involving platforms. The 2023 Merger Guidelines
provided clarification on topics for multiproduct firms,
market definition for cluster markets, bundled products, or
one-stop shopping. These were not controversial updates,
but they can be really helpful for avoiding costly confusion
and possibly obfuscation in advocacy and litigation, just
make the whole process easier and more efficient.
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Platforms are a meatier topic, where modern scholar-
ship has highlighted a number of scenarios where, just as
an example, a dominant platform’s acquisition of a platform
participant like a buyer or seller on their platform could be
anticompetitive, but analyzing the potential harms from
that type of platform merger requires several steps in the
chain of logic and there may be several reinforcing effects.
The Guidelines lay out the steps in that chain of logic, and
in my view that is very helpful because it enables merger
advocacy and litigation to focus more on the facts that sup-
port the theory of harm rather than needing to start from
scratch and lay out these complicated chains of logic just
in the context of the litigation, so again it makes for more
efficient communication.

A final example is a merger of buyers. That has been a
popular topic in the labor economics research literature in
the last fifteen years and there is a large body of evidence
showing that labor market monopsony is an issue and also
studying the impact of mergers on labor markets. The 2010
Horizontal Merger Guidelines clearly stated that everything
applied to buyer markets, but the 2023 Merger Guide-
lines provide more details about how that applies to labor
markets. That is something that again is reflecting agency
practice where agencies now routinely look at the effects of
mergers on labor markets.

To an economist it is very straightforward to write down
equations where you switch the role of buyer and seller and
see that the math and arguments about inefficiencies for
market power carry over directly to mergers of buyers, and
this is a classic textbook exercise in introductory economics
classes. But what I found is that for a non-economist it can
be quite confusing to change all the variables and translate
everything from sellers to buyers, and it is not obvious that
all of the ideas carry over, so fleshing things out and making
that explicit saves a step in the analysis.

IAN SIMMONS: Before I invite Nathan to come in, Susan,
correct me if ’'m wrong, but I think these Guidelines should
be commended because they are really the first Guidelines
that formally and holistically discuss the concept of plat-
forms and the economics of platforms. Am I right about
that? I don't think the 2010 or 1992 Guidelines did.

SUSAN ATHEY: No. This is the first one.

DAVID LAWRENCE: There was one of the examples in 2010
I believe related to a platform circumstance, so some of the
economics were there—I want to give credit there—but I
completely agree with Susan that there is a great deal more
content here, in large part thanks to her expertise to help us
work that through.

IAN SIMMONS: Nathan, would you like to add anything
about what considerations animated the need for new draft
Guidelines?



NATHAN SODERSTROM: Happy to. Like Dave said, it had
been thirteen years since the last update and we'd had sig-
nificant developments in markets, certainly digital markets,
the rise of tech platforms, et cetera. We'd had various stud-
ies showing increased concentration in various markets, as
well as some empirical work, retrospectives that seemed to
show anticompetitive effects from consummated mergers
the agencies had reviewed. So, I think certainly the Com-
mission was interested in thinking about ways to expand
our toolkit and otherwise rethink some of our approaches
to merger review.

One more point, going back to what Dave and Susan just
said. We had the 2010 Horizontal Merger Guidelines and
we had the 2020 Vertical Merger Guidelines, but our guid-
ance documents did not reflect some of the cases we had
brought, especially in the potential competition arena, or
wanted to bring when it comes to entrenching dominance
or labor markets, for example. I think that was important.

We do not want agency silence on a theory to be read as
an agency-imposed limitation on our ability to enforce the
statute. And having guidance documents that discuss the
full menu of ways in which mergers can violate Section 7 we
thought was important both for external purposes as well as
internal guidance at the agencies.

IAN SIMMONS: Helpful, Nathan. I have been practicing for
thirty-three years, and I am not sure I have ever met an anti-
trust lawyer who would take agency silence as acquiescence,
so I think you are probably safe there.

Nathan, can you tell us about the process leading to the
revisions in the 2023 version of the Guidelines?

NATHAN SODERSTROM: It was a really robust process. I
won't go into great detail, but I will mention a few points.

First, I think the AAG and others have been public
about the fact that in drafting these Guidelines one work
stream involved reading every appellate and Supreme Court
decision touching Section 7 of the Clayton Act toward the
goal of understanding what courts have said and further-
ing our understanding of what the law is. To some doing
something like that may seem obvious, but in my mind it
was an important innovation in getting this final product to
one that was not only really comprehensive but also well-
grounded in the case law.

Other than that, one aspect of the process that I thought
was remarkable and frankly really well done was the level of
staff engagement. The drafting team worked through each
section of the draft Guidelines with staff who were special-
ists in the topics mentioned in the Guidelines. This was not
just going through the motions or box checking. Certainly,
staff in the Bureau of Competition was not shy about identi-
fying places where earlier drafts of the Guidelines may have
fallen short or needed clarification or amendment.

I think the drafting team, to their credit, was engaged
and responsive to staff feedback. This led to a process that

was admittedly lengthy, but also ultimately to a much stron-
ger final work product that has real buy-in from staff who
are doing the day-to-day work of merger review.

Engagement with external stakeholders was also really
constructive. We had RFIs and comments on the draft, we
hosted three public conferences after releasing the draft,
agency representatives attended events organized by others,
and certainly we read all the comments carefully. We were
certainly gratified that many commenters recognized where
revisions responded to their comments. I thought that was
very constructive.

IAN SIMMONS: Nathan or others, can you think of one set
of comments in particular that prompted what you consider
to be the most notable revision? In other words, you put it
out for comments, you received comments; did you ever say
to yourself, “I am going to go and change this” because of
this comment?

DAVID LAWRENCE: There was a joint comment cosigned
by a number of prominent economists and academic
experts focusing in particular—and we will talk a little bit
more about this—on how the document used the term
“competition,” the relationship of structure and market
power. It was really, really useful in thinking about the
issues and some of the ways the draft was written had unin-
tended interpretations by some, so we worked closely with
some of those folks on the revision and I think made some
changes that helped address the issues that they raised. It
was very constructive.

SUSAN ATHEY: Picking up on that, I think a lot of peo-
ple were confused about the role of rebuttals in the previ-
ous draft, and I think that was a drafting issue of clarity,
but it was such an important clarity issue that we tried to
respond by making sure that people understood that all of
the Guidelines were rebuttable.

Actually, that interacts with the competition definition
because one way to evaluate each Guideline is to ask, “Is
it specific enough?” It has to have a “Goldilocks” level of
specificity—not too much, not too little—and it needed to
be specific enough when in combination with the general
description of what competition is and what harm to com-
petition is so you would know what to rebut. I feel that the
final draft was much clearer in that if you put together the
pieces and the framing and the discussion of what compe-
tition means, it creates an understanding what a rebuttal
would look like.

One last thing, which I think we can talk about a little
bit more later as well, is that there was a lot of feedback
on entrenchment. What we did was try to clarify our focus
mergers that would lead to anticompetitive, in particular we
tried to link the writing to concepts from Section 2 where
there is a whole body of work supporting those words that
made it more clear what we had in mind.
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IAN SIMMONS: Terrific, Susan.

As an antitrust student, I do commend this set of Guide-
lines for its new topics—including a more-robust discussion
of platforms—but I also commend it for its coherence in
terms of the Division’s and the FTC’s other bodies of com-
petition enforcement. It is not a unicorn. It does cohere.
Someone might disagree with the philosophy that it is
cohering, but it does cohere, and I commend that.

Martha, did you have anything you wanted to add about
process before I move on?

MARTHA SAMUELSON: Yes, just a small set of observa-
tions as a participant. We felt very welcomed, I will say. We
reached out to DAAG Doha Mekki and she set up a time
for us to speak with David, Susan, and Ron Drennan (who
was at that time the Acting Economics Director of Enforce-
ment), and we talked actually at some length, Susan, as I
remember, about the merging parties’ defenses. It just felt
in the initial draft as if there was too much real estate or
distance between setting out all of the potential competi-
tion concerns with mergers before one arrived at any discus-
sion of merging parties’ potential rebuttals. Pro-competitive
defenses were raised so much later in the back in an appen-
dix and it felt as a result unlike a balancing of possible anti-
competitive versus procompetitve outcomes.

Walking into the meeting, I guess I was not sure how
receptive the DOJ was going to be about issues like this, but
we experienced our discussion as productive and construc-
tive participants. So, I thought it was a wonderful process
as somebody not a drafter, outside, an external stakeholder.

IAN SIMMONS: Terrific.

I want to do a roll call on this one and bring Bruce and
everybody into the discussion, but I want you to limit your-
self to one or two sentence answers: What do you see as the
most significant change in the 2023 Guidelines and why?

We will start with David on this one.

DAVID LAWRENCE: I think the most significant change is
the use of the word “competition.” The new Guidelines use
the word “competition” about 300 times more than the old
ones, and there is a reason for that: we wanted to hew very
closely to the statutory text and to the binding Supreme
Court precedent, which of course uses the word “compe-
tition” consistently. We felt strongly that a guidance docu-
ment can describe how we enforce the law but should not
try to rewrite it, so it seemed imperative to center everything
on the text and focus on that word “competition,” which
just required a lot of rephrasing throughout.

This is also an area where we made some significant
changes from the draft to the final. The comment I just
mentioned and some other comments noted that when we
removed the statement saying that the unifying theme of the
Guidelines was market power we lost explanatory content
that helped people understand what the Guidelines meant
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by competition. People asked, “Well, do we still think of
competition in a way that relates to market power?”

The final Guidelines have in paragraph 2—and I urge
readers to take a look at this—an explanation of what the
Guidelines mean by “competition” and how it relates to
market power. I will not quote it in full here, but I will just
note that that was one of the most carefully crafted para-
graphs in the document, one we actively shared during our
public workshops and worked through down to the comma
with the attorneys and economists who were engaged in
providing us feedback. I have to say I am very happy with
where it landed and very appreciative of the input we got
from the community throughout the drafting process to get
there.

IAN SIMMONS: Bruce, we haven’t brought you in yet. What
do you see as the most significant change in these Guide-
lines and why do you say that?

BRUCE HOFFMAN: I have three. I will be quick.

I actually want to start by going back to something that
Nate said earlier about the justification for the Guidelines. I
agree generally that the timing was right for revised Guide-
lines and also that unifying the vertical and horizontal guid-
ance made sense. I think the points Dave made about that
are quite on point.

But I think the notion that there is empirical evidence of
increased concentration or reduced competition in the U.S.
economy and much less that any such trend, if it exists at all,
has anything to do with antitrust policy, does not stand up
to examination. There has been a fair amount of literature
on this. If you are looking for an empirical foundation for
changing Guidelines that is predicated on some notion that
prior enforcement had failed in some way, that foundation
does not exist. With that, let me give my three points on
what I think are the biggest changes.

Number one, picking up on David’s last point about
incorporating case law into the guidance and Guidelines, I
think these Guidelines are more of an advocacy document
than prior Guidelines in that they generally do not articulate
merger benefits or positives. They do a lot of what I would
describe as “selective citation” of case law, all of which is fine
in a way—I don’t want to sound overly critical; I think there
are a lot of useful things in these Guidelines—but I would
say that in terms of providing guidance, compilations of case
law in particular are less useful to practitioners and much
less useful to courts, who can read cases as well as agency
lawyers can, than guidance that incorporates economic and
practical points about agency practices, things that courts
and practitioners may be less likely to be familiar with.

The second big change is the downward revision of the
concentration thresholds, which I think we will talk about
more later.

The third is that these Guidelines introduced a num-
ber of theories such as entrenchment, or that talked about



trends towards concentration or vertical integration that are
new and that were not in prior Guidelines, so I think they
are worthy of attention just for that reason.

I would say also that I think there are some serious ques-
tions about a number of these new concepts, what they
actually mean, whether they actually make sense, and how
they would actually be applied in practice in any way that
would be useful in actual merger analysis.

Those are my somewhat critical-sounding points about
the Guidelines. That said, though, I do think there is a lot
of utility to the Guidelines in the way they came out, and
we are using them in practice now, so we will see how that
continues to develop.

IAN SIMMONS: Thank you, Bruce.

SUSAN ATHEY: Just to pick up on something that Bruce
said, one of the other areas that we did receive a lot of com-
ments on in the process were the citations to the case law.
I think one of the small but I think helpful adaptations we
did was to try to focus those citations at the start or setup
of each section and then make more clear the structure of
connecting the case law to the economics, which became a
little bit more of a focus in the final revision.

What I wanted to talk about in terms of the most signifi-
cant change was the change to operationalize the risk-assess-
ment framework. The 2010 Guidelines also emphasized the
words “may be” in the statutes, but they did not elaborate
very much about how the risk-assessment framework affects
the analysis.

Backing up, we have to observe that the Clayton Act is
different than the Sherman Act. The Sherman Act in some
cases balances harms and benefits to determine the overall
net effect, while the Clayton Act requires an approach that is
preventative and inherently involves probabilities.

The 2023 Merger Guidelines state that the agencies
examine the totality of the evidence available to assess the
risks the merger presents in order to determine if the merger
has a reasonable probability of substantially lessening com-
petition or tending to create a monopoly. I just want to
explain why I think that risk-assessment framework is so
important.

First of all, it helps us align economic evidence and
expert testimony more closely with best research practice.
In research, economic models and empirical evidence rely
on assumptions and they necessarily focus on a smaller set
of forces and outcomes, and researchers have to quantify
uncertainty in their estimates and conduct sensitivity anal-
ysis; but they otherwise have to reason about how the find-
ings of a more stylized and simplified model translate into
real-world assessments of impacts, and that is a more quali-
tative assessment of interpretation of quantitative evidence.
If a stylized model or an empirical exercise shows evidence
of harm, the researcher might conclude that there is a rea-
sonable probability of harm in the real world.

This conclusion, that there is a reasonable probability
of harm, might be unchanged even if changing modeling
assumptions changes the magnitudes of findings. So, that
research practice is more in line with the way the Guide-
lines are set up now because the expert does not need to
feel pressured to express greater precision or certainty than is
consistent with a scientific research interpretation, and that
makes it easier for non-specialists to step back and focus
on the big picture of what the evidence points to and the
credibility of the risk and focus on issues and modeling that
have a large impact or change the conclusion about the risk
of harm rather than the fine details of the magnitude.

The second reason this is such an impactful change is that
many theories of harm—especially those involving related
products, entrenchment of dominance or platforms—are
inherently dynamic. A merger, for example, might increase
the incentive and the ability of a merged firm to take actions
that deter future entry or increase switching costs that affect
future competition or otherwise protect its future profits at
the expense of future consumers.

But, unlike short-term harm from raising price, it can be
harder to quantify these long-term effects. We don’t know
which firms would enter and what benefits those firms would
bring if they did enter. The risk-assessment framework allows
us to bring that kind of analysis in line with the Clayton
Act so that we can show that there are many scenarios that
together lead to a reasonable probability of harm to competi-
tion without needing to fully specify and quantify each one.

IAN SIMMONS: Helpful.
Would Martha or anyone who has not spoken on the
change issue like to comment on this?

MARTHA SAMUELSON: I think this is a significant change.
It is interesting actually. I have been—we all have—to some
number of presentations in which DOJ discussed whether
the Guidelines did introduce significant changes, and I
thought that in many of these conversations DOJ’s perspec-
tive was that not much had changed.

DOJ’s position seems different here. I agree with all of
the participants in this discussion think a lot has changed
in these guidelines. I think that the guidelines are a very
thoughtful document and that the document lays out
frameworks and types of evidence that can be used in a very
comprehensive way, but it does also feel more like an advo-
cacy document to me.

In the 2010 Guidelines, merger analysis is described as
assessing “what will likely happen if a merger proceeds as
compared to what will likely happen if it does not.” That
seems like simple and clear goalpost to me. I think of that
description as a seesaw where you balance the evidence on
one side and you balance the evidence on the other side and
where the seesaw tips is where you want to be.

I think in the 2023 Guidelines, the focus is on the possibil-
ity of “harm to competition” and primarily on the possibility

FALL 2024 - 27



ARTICLES

that a merger “may substantially lessen competition.” It seems
to me that the implication is that the concern about possibly
clearing an anticompetitive merger is larger than the concern
about blocking a potentially procompetitive merger. It feels
like the seesaw is weighted a little bit differently to me.

On the one hand, that troubles me. It provides, to me
at least, less of a neutral goalpost and it opens the door to
blocking mergers where the possibility of harm to compe-
tition is non-zero but also very speculative. Is that really a
circumstance where we want to block a merger?

But I also think, as I think about it more—and this is the
point you were raising, Bruce, about studies about the impact
of concentration—as if some of the thought process is really
more about belief systems than it is about empirical analysis
of the impact of increasing concentration. If the concern is
simply that there is more of a worry about the impact on
competition of not blocking an anticompetitive merger than
there is about the impact on competition of blocking a pro-
competitive merger, then this is where you would land.

I think the risk assessment is associated with that belief
system, and I think even the concept of seeking to “arrest
anticompetitive tendencies in their incipiency” is associated
with that belief system. Incipiency means it is early in the
process, you don’t know very much about what the out-
come of a merger could be or the competitive implications
of blocking a merger, but it feels as if there is a belief system
in back of this that one type of concern is more important
than the other type of concern.

DAVID LAWRENCE: If I could interject—I think the belief
system that Martha is alluding to, the liability standard, is
a decision that Congress made when it passed the Clayton
Act. This area of risk assessment was another area where the
imperative that we respect the statutory text played a big
role. The statute uses the words “may be.”

The seesaw I think Martha was describing is very con-
sistent with a lot of Sherman Act rule-of- reason balancing,
which Congress rejected in drafting the Clayton Act and
setting forth what the Supreme Court has recognized as a
higher bar in this incipiency standard. Whatever you think
this liability test requires, it has to be consistent with the
words “may be” that Congress chose in the statute. I would
agree that that leads you to an assessment of what could
occur. It cannot be an illusory probability. It needs to be a
reasonable probability.

MARTHA SAMUELSON: I completely understand what you
are saying, David. I presume that the drafters of the 2010
Guidelines took the language of the Clayton Act seriously,
and I think that the seesaw has shifted in these Guidelines
and that there is a weight on one side of the seesaw in a way
that was not present in the 2010 Guidelines.

IAN SIMMONS: Let me interject here. I want to stay on
this issue, David’s point about the statutory language and
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Martha’s point about belief systems and the seesaw are
critical.

Merger advocacy and merger litigation—and for the
record, I am predominantly a litigator—is very interesting.
In most litigation we are arguing about the past: Who did
what to whom, why, and what was the effect? We have a
record. We have documents. In merger advocacy and liti-
gation we are arguing about the future, so there is a height-
ened degree of uncertainty—I won’t call it “speculative,” but
we don’t know the future yet and we are trying to divine it
through a process of point/counterpoint.

Guideline 6 of the current Guidelines (“Mergers Can
Violate the Law When They Entrench or Extend a Dom-
inant Position”) says: “In some cases, the nascent threat
may be a firm that provides a product or service similar to
the acquiring firm that does not substantially constrain the
acquiring firm at the time of the merger but has the poten-
tial to grow into a more significant rival in the future.”

And then Guideline 6 also uses language such as: “Firms
with niche or only partially overlapping products or cus-
tomers can grow into longer-term threats to a dominant
firm. Once established in its niche, a nascent threat may be
able to add features or serve additional customer segments
growing into greater overlap of customer segments or fea-
tures over time, thereby intensifying competition with the
dominant firm.”

Let me be a cynic for a minute. A cynic might say that
litigation in federal courts is about evidence, credibility, and
measurability. That is a little bit in tension with merger liti-
gation. The person wearing black robes on the bench needs
to be able to write an opinion based on things that are some-
what measurable. A cynic might say that the language I just
read involves contingencies built on contingencies. Is our
cynic right?

BRUCE HOFFMAN: I would say the cynic is wrong in this
sense: I don’t think there is any doubt that the idea of a
nascent competitor and the acquisition of a nascent compet-
itor could be a potential competition problem is correct. It is
undoubtedly true that acquiring nascent competitors before
they grow into serious competitive threats could harm com-
petition, and there are plenty of empirical examples of that.

It is also true that when you are looking at evaluating a
transaction that involves the acquisition of a nascent com-
petitor you are making predictions about the future just as
you do in any other merger analysis. You are always going to
be bounded by burdens of proof and standards of evidence
to try to determine if you can show that that nascent com-
petitor is likely enough to grow into a competitive threat
that you meet the standards articulated in the statute and
the case law.

To the extent the Guideline is attempting to say that
there is some lower standard here below the levels of prob-
ability that would be attached to anything else, I think that
would probably not be a viable reading of the Guideline and



probably would not get traction. But that is not really how
I read this; I read this as articulating a fairly straightforward
proposition.

I think in practice when you look at these issues the real
trick is: What do the facts show? This is an area of merger
enforcement where you do not typically have things like a
concentration threshold—you don't have a lot of numbers
to play with—and you are looking at predicting the future.

I can tell that when we have had cases like this—and we
brought a couple when I was Bureau Director—what really
became the critical issue for us was documents: What did
the people think and what did they say inside the companies
both in terms of the acquiring firm and its evaluation of the
potential competitive threat of the firm it was acquiring and
the firm being acquired in terms of what its officers, directors,
leaders, innovators, whoever they might be, thought about
their future trajectory—what they intended to do, what they
planned to do, and what they thought was realistic.

I don't know in this area that you are going to be able to
get any more precise than that because again this is the area
where in particular you are going to have less in the form of
empirical work or other kinds of evidence you could eval-
uate. You are really going to be looking at what do people

think they could do.

DAVID LAWRENCE: I largely agree with Bruce on this.

Going back, Ian, to your concept of courts measuring,
the question Congress asked the courts to answer is “What
may be?” The Supreme Court said that is “reasonable
probability.”

It is not the only area of law where judges are asked that
kind of question. In the “ineffective assistance of counsel”
area the judges need to determine—and it is the exact same
words from the Supreme Court—whether there is a “reason-
able probability” that the outcome of the trial would have
been different, a similar kind of question.

The Supreme Court has told us quite clearly—going
back to that seesaw—that it is not just the standard of proof
in a civil jury trial. It is whether there is a reasonable prob-
abilitcy—which could be something less than a 51% proba-
bility but still be a reasonable probability. I agree with Bruce
that it is hard to get much more quantitative than that, but
it is clear that it is not a completely symmetrical analysis on

both sides.

MARTHA SAMUELSON: To my knowledge, carlier Guide-
lines did not discuss the concept of a nascent competitor
or how to analyze the acquisition of a nascent competitor.
I think the possibility that the acquiring firm may help
make the nascent firm a more effective competitor is also
something that needs to be considered in this analysis. The
possibility of incubating and leveraging is another aspect of
thinking about the future, and of course, as you say very
wisely, Bruce, based on the business documents I think this
is an important path to think through as well.

IAN SIMMONS: Let me ask you this, and, Bruce, maybe
you want to go first because I was the cynic and you nicely
answered my question. That same cynic might also say the
government tends to credit company documents: “Why
would they write this if they did not believe this?”

A cynic might say the government likes to credit docu-
ments impugning the rationale or the effects of the merg-
er—“I want to take out my next closest competitor”—but
the government does not credit documents saying, “No, I
think this is going be good for customers”—is there any
validity to the cynics who say that, that there is only one
category of documents that are credited, those that may be
used to impugn the rationale or the effects of the merger?

BRUCE HOFFMAN: I am going to give you two answers
to that. One is extremely granular, and I will do that one
second.

The first answer is I think sometimes that happens. It is
sometimes warranted, though. When I am looking at inter-
nal business documents that are talking about what a merger
is going to do, what the competitive effects of the merger
are going to be, what the purpose of it is, or anything else
like that, then I think it is not appropriate to discount docu-
ments that suggest that the merger would not harm compe-
tition or would improve customer service, et cetera, if those
documents are created in the same way as documents that
might say negative things about competition.

On the other hand, I do think there is some difference.
As you go down the road and the merger is actually being
reviewed, you want to think about: Why are people writing
documents? That does not mean that documents that are cre-
ated later should automatically be discounted, but I do think
that the government can appropriately look at what were
the conditions under which these documents were created
and what was the audience. If you are saying things inter-
nally to other senior executives or to audiences like boards
or that sort of thing, I think that has more credibility. People
are not going to make misrepresentations to their board of
directors. On the other hand, if you are writing documents
that have no readily apparent purpose that say lots of great
things about the merger, then I would be fairly skeptical. I
think again this is something that in every particular investi-
gation might get weighted differently, but in general I think
what I have said is the correct way to approach this issue.

The granular point is I do think the agencies can suffer
from a confirmation bias problem, and this expresses itself
when you get the staff memo—this happened very often in
my experience—where the staff has concluded that they want
to bring a case, all the evidence supporting the case is in the
text and often bold and set out in quotes in the middle and
all the negative evidence is buried in footnotes with a sort
of backhand treatment of it: “Oh, and there’s a document
that said something different, but it really shouldnt matter.” I
don’t mean to suggest that this is the product of some kind of
bias or malevolence—it’s a natural human tendency to start to
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conform your analysis to the viewpoint youve come to hold.
But it can tilt the tone of the recommendation.

So it is pretty tough. When you are in the front office and
you get a 100-page single-spaced memo and all the bad stuff
is in footnotes, you sometimes do not get a realistic view of
the effects. We used to do things such as for some cases have
devil’s advocate-type meetings and things like that to try to
make sure we were avoiding that kind of confirmation bias.

It is really a management issue. You just have to make
sure that people are not incentivized to overstate their case
or to fall into attempting to tell the same story as everybody
else. It is hard.

SUSAN ATHEY: I want to jump in on that. Having had the
privilege of working with these amazing career staff for two
years, the economists are especially good at being not quiet.

IAN SIMMONS: I am not going to comment on that one.

SUSAN ATHEY: It is something that, at least during my
time—I agree, Bruce, that it is kind of a management
issue—one thing I was very proud of was celebrating and
giving a voice to people who could coherently articulate
dissenting views, making sure those get a full hearing, and
having those fulsome debates looking at both sides, and also
this devil’s advocate-type of approach.

The Agencies have been engaged in a lot more litigation
in the last couple of years, and I think when you get to liti-
gation your arguments have got to be airtight. If the people
working on a case think litigation is a serious possibility and
not just a settlement, I think it motivates everyone to surface
both types of evidence.

While I have the floor, I want to go back and pick up on
something I thought Bruce explained very well, which is
that in the end it is an excellent point that we need to start
with the motivation for the merger. If we have a dominant
firm with entrenched market power or persistently high
profits over a long period of time, we want to understand
what they were afraid of: Is this merger dealing with some-
thing they were afraid of that was threatening their market
power; or was it about something like Martha indicated, a
way to make themselves a stronger competitor?

One of the things that I really like about the Guidelines,
putting together all of these different pieces, is that they
make it a little bit easier to match up the case and the way
the facts are organized with what the firms were worried
about—with appropriate skepticism, as Bruce very nicely
articulated.

One of the other areas we have in here is that the Guide-
lines discuss technology transitions (see, e.g., Section 2.6.A:
“Nascent threats may be particularly likely to emerge during
technological transitions . . . . A merger in this context may
lessen competition by preventing or delaying any such ben-
eficial shift or by shaping it so that the incumbent retains its
dominant position”). That is an example where maybe it is
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something that is hard to describe and might seem hard to
define, but when you break it down into the economics, the
technology transition has this economic feature that it is a
time when previously high entry barriers might be tempo-
rarily lowered and there may be a group of customers will-
ing to switch products that weren't before because they are
adopting a new technology or they are anticipating bearing
switching costs anyway, and that is a moment where a new
firm can get a tochold.

If we look over history, there might be a long period of
time where it is extremely hard to challenge an incumbent
and then some periods of time where something changes and
a competitor could actually get a tochold. Those moments
are moments where we would want to be particularly careful
about buying nascent competitors.

I think that connects back to what is going on with the
merger. If they are saying, “We are terrible at innovation
and people are doing this new thing,” where they are doing
more cloud collaboration or they are moving to mobile,
but something is changing and they are switching how they
interact with products; and, “Gosh, our innovation team is
pretty slow and our product team is behind, so we better
buy somebody or else we might lose” versus “This is some-
thing that is going to make the market more competitive.”
Buying a competitor is a lot worse for customers than being
highly motivated to innovate, than having competition in
innovation.

I think it is actually often not that ambiguous what the
motivation is. Even if this new submarket that is taking
place on the new technology is nascent and small, if you
lose the unique competitive energy and innovation energy
of the incumbent in the old technology, that is a real loss
too. If they felt like their whole profit was at stake and they
needed to innovate to create a new competitor, they might
work pretty hard to do that. That is an important potential
for loss of competition.

NATHAN SODERSTROM: If I could add to what Susan said
but maybe take it in a slightly different direction, just on
the question of pursuing our full statutory mandate, which
is something the drafting team thought quite a bit about.
As David and Susan both mentioned, the statute says “may”
and not “will,” and that is an important word and it affects
how we think about risk assessment.

Two other points there. The statute proscribes mergers
whose effect may be substantially to lessen competition or
tend to create a monopoly. And the back half of the stat-
ute—we saw references to it in the 1968 and 1982 Guide-
lines, but it disappeared from 1992 and 2010 as well as the
2020 Vertical Merger Guidelines.

I am not the first to observe this, but the disjunctive con-
struction indicates that “tend to create a monopoly” must
mean something. And you see the phrase “tend to create
a monopoly” show up thirty-three times in the updated
Guidelines. So just to say when we have mergers involving



potential entrenchment, involving existing dominance, we
want to signal that we are going to be vigilant about pre-
venting mergers that may tend to create a monopoly, and we
think we have the statutory authority to do so.

The other point I wanted to make is on mergers that may
entrench a dominant position and whether those can violate
Section 2 of the Sherman Act. Footnote 34 of the Guide-
lines discusses that possibility. And it is not just the current
Commission or the current Antitrust Division—the Com-
mission and Division under the prior administration took
a similar position—the idea that we have a lower threshold
for showing that if a firm has existing monopoly power and
they acquire a potential competitor that kind of acquisition
can violate Section 2 of the Sherman Act.

I think the underlying idea is that in those types of cases
there is necessarily some speculation and some guesswork
relative to, say, a merger of existing head-to-head compet-
itors. But merger reviews are already about predicting the
future. It is already tough to crystal ball these things, but we
are not going to shy away from it. Like Bruce said, it still
comes down to the facts, including the documents, what
the parties and third parties say, and the economics. But
again, just because there is necessarily more speculation or
guesswork when thinking about potential competition, if
anything, we think it may be more important to protect that
type of competition.

IAN SIMMONS: Go ahead, Martha.

MARTHA SAMUELSON: On the technology transition that
Susan raised—this, too, is a concept that has not been dis-
cussed previously in earlier Guidelines. And while a lot of
what Susan says is correct, I would also note that many firms
aspire to develop transformational technology. But it is a lot
easier to see a technology transition when you look in the
rearview mirror when there actually has been a significant
change in technology that really ushers in a reconfiguration
of an industry.

What concerns me is, because we don’t know and because
everybody is aspiring all the time to be the firm that ushers
in something like that, I worry that the thought process at
the end of the technology transition analysis is simply that
big and successful firms cannot make acquisitions, because
that does strike me as not where we want to land.

IAN SIMMONS: Before we move on, I will take a brief edi-
torial license. I am intrigued by page 20’s reference to tech-
nology transitions, but I do ask myself: How do we define
it? And, Martha, to your point, don’t we know once we have
passed through the tunnel but we did not necessarily know
while in the tunnel?

Coming into this administration there was a view that
enforcers had been overly concerned with false positives,
and [ think there is some validity to that. Doug Melamed

wrote a wonderful piece about that.

I want to come back to this measurability point. It is all
well-taken, David, Susan, and Bruce, everything that you
said. After all, advocacy in litigation is about inferences, and
it can be about inferences about the future. Inferences by
definition require some degree of a leap of faith based on
articulable facts.

But let me ask you this on measurability: The Guidelines
(in Section 4.3) describe multiple paths to market definition
including the Brown Shoe factors, which are Supreme Court
precedent, and the hypothetical monopolist test. With
respect to the hypothetical monopolist test, these Guide-
lines introduce the idea of a Small but Significant Nontran-
sitory Worsening of Terms—SSNIPT in the nomenclature
of these Guidelines. Can you give me concrete examples of
how that test may work in practice? How do we gauge and
evaluate a “worsening of terms” post-merger, something
other than price, which we are used to thinking about?

DAVID LAWRENCE: This depends on the nature of the mar-
ket of course, the dimensions over which firms compete.
Imagine if my doctor’s office tomorrow were to change their
terms so that they would sell my private medical informa-
tion to the highest bidder, that would be a worsening of
terms. It would not be a change in price, but you could use
that kind of a change, depending on the context, to under-
take the hypothetical monopolist exercise: Could they do
that without me running to another doctor?

BRUCE HOFFMAN: Or if they just make you wait longer to
get an appointment.

DAVID LAWRENCE: Yes, for sure. They already do that, but
it could get worse.

MARTHA SAMUELSON: I think it is particularly useful in
nonprice markets, zero-price markets, where what if with
Meta you start to see a lot more ads when you log into Face-
book? I think it is a really valuable addition and enrichment
of the concept. It just fills in something that should have
been there previously, the quality aspect.

BRUCE HOFFMAN: I take slight issue with that just in this
sense. | think it is useful that it is articulated here. I don't think
it was ever missing. I think there was a little bit of a problem
here with communication to the non-antitrust world. I think
in the antitrust world we always understood the Small but
Significant and Nontransitory Increase in Price (SSNIP) to
include in the price term all other effects. It is just convenient
to use price because I can write a number and an equation
and assign in that equation some values to these other things,
it just allows me to express it mathematically. I don’t think we
ever meant to exclude effects on quality or things like that,
but I think a lot of people did not understand that.

MARTHA SAMUELSON: Calling it out is valuable, I think.
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IAN SIMMONS: That is well said, Bruce. I agree with that.

DAVID LAWRENCE: In fairness, I think that has always been
the community’s understanding, but in litigation I have
multiple times litigated against a defense side brief where
the defense attorney who maybe in another setting would
admit to that reading is writing to the court that it is actually
only price and that there is no basis for defining the market
because of the lack of price evidence. We all agree that that is
economically and legally incoherent, but it still shows up in
briefs, so clarifying it in the Guidelines seems useful.

IAN SIMMONS: Well said, David.

Bruce mentioned the Herfindahl-Hirschman Index
(HHI) thresholds. I want to be constrained and short on
this, but the Guidelines have altered what they consider to
be a highly concentrated market from the 2010 Guidelines.'
I want you to be succinct and do a little bit of a roll call on
this. Do you agree with this revision; if so, why; if not, why
not? Do you think this was a revision that was warranted; if
so, why; if not, why not?

BRUCE HOFFMAN: I will go first because I raised the issue
before. I will say I don’t agree with this change because I
don’t think it is empirically supported. The change in 2010
was a result of observed data on actual enforcement. I am
not sure of any basis for the change back now and, as I said
earlier, the actual data on concentration in the U.S. econ-
omy and the effects of merger enforcement do not support
the notion that there has been under-enforcement or that
there is an increase in concentration in any way that is rele-
vant to antitrust policy.

DAVID LAWRENCE: I think the change is sensible. I will
just disagree with Bruce on the empirical record first. I
think in the last several years there has been an explosion
in strong theoretical and empirical economic support for
more aggressive thresholds than the 2010 Guidelines con-
tain. You have Bhattacharya et al. (2023),> Hoskin et al.
(2018),’ Koch et al. (2021),* Cooper et al. (2019),” Dafny
et al. (2012),° Kwoka (2015),” Ashenfelter & Hoskin
(2010),® to go along with folks like Carl Shapiro and Her-
bert Hovenkamp,” who have been calling for this change
on the basis of that empirical record. Frankly, I think the
empirical record in support of these thresholds is stronger
today than it has ever been, and I would just ask readers to
go look at the actual record there.

The second reason I think it is a sensible change is that it
is the law. These are the thresholds that were in place from
1982 to 2010, and there is an enormous universe of circuit
court precedent applying those thresholds. That is where the
law stands. You can count on one hand the number of cir-
cuit cases between 2010 and 2023 mentioning it and none
of them interacted with a case in the intermediate HHI
range such that they would form a holding of that circuit.
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So, whether you are answering this from a policy perspec-
tive, empirically looking at the academic work, or you are
answering it as a lawyer and trying to determine what the
law really is, these thresholds seem well supported.

SUSAN ATHEY: Just to pile on a little bit, we got a lot of
feedback. I spent eighteen months listening to a large num-
ber of people and reading very carefully what they had writ-
ten. This particular change was one of the least controversial
and it was something that many centrist economists argued
for in their comments on the basis of this support.

One other comment on where it was before: It is sort of
like having a speed limit: if the speed limit is sixty-five and
you are saying, “Well, they are not giving tickets except to
people going seventy-five, so let’s raise the speed limit to
seventy-five,” but then they will start giving tickets above
eighty.

There are a bunch of reasons why that can happen. It
may continue to be the case that in the end the litigated
cases—litigation is expensive and risky—probably will
always remain above the threshold on average, but that does
not mean that we don’t think there is a concern there.

One other thing that people sometimes forget about this
is that when people argue about what is the theoretical sup-
port for the threshold and how does it link to the math of
the economics, there are actually two considerations those
thresholds are trying to support.

First of all, in a static Nash equilibrium, where everybody
is best-responding to everybody else, what happens if you
go from six to five or five to four and how does that affect
prices? That is one way to think about what these thresholds
should be.

But there is another thing, which is just interdependent
behavior, not just explicit collusion but tacit collusion and
cases where firms naturally are inhibited from taking aggres-
sive actions because they can predict their rivals’ responses.
That generally is related to the number of firms, and as
things have gotten more and more observable it may become
more of an issue going forward.

All of those reasons I think supported this threshold, but
actually this was one where there seemed to be a broad cen-
trist consensus that this change was reasonable in my read-
ing of the comments.

NATHAN SODERSTROM: The 1800/100 HHI threshold
was in place for roughly thirty years, from 1982 to 2010.
My understanding is that in 1982 the reason those thresh-
olds were chosen is that they roughly corresponded to four-
firm concentration ratios courts had found problematic. So
one can make the argument that they were based on what
the courts had done; they were based on the case law.

In 2010 we had this observation that there was not a lot
of enforcement below 2500/200. But, as Susan alluded to,
there were reasons for that. I think the primary reason being
that the agencies, as we all know, are resource constrained



and can bring a finite number of merger challenges. By
virtue of that, we are typically going to go after the most
egregious examples of mergers we find illegal. And if we are
choosing between a two-to-one and a six-to-five, we are usu-
ally going to go after the two-to-one.

So while it is true that you do not see a lot of merger
challenges at these relatively lower thresholds, I think that
is probably more a function of our resource constraints
than it is speaking to the idea that mergers under that
2500/200 threshold but above 1800/100 necessarily are
not a problem.

IAN SIMMONS: Excellent. Let’s move on a little bit, folks.
Terrific conversation. Let’s talk for a moment about some of
the newer aspects of the Guidelines. I am just going to lump
them together given time constraints, and the panelists can
answer as they see fit and put the emphasis where they deem
appropriate.

Guideline 6 says that “mergers can violate the law when
they entrench or extend a dominant position.” I thought it
was an interesting and insightful complement to the other
aspects of the enforcement agenda.

Guideline 7 says that “When an industry undergoes a
trend toward consolidation, the agencies consider whether it
increases the risk a merger may substantially lessen competi-
tion or tend to create a monopoly.” That sounds contextual
and fact-based, so it seems like an interesting perspective.

Guideline 8 says that “When a merger is part of a series of
multiple acquisitions, the agencies may examine the whole
series.”

Guideline 9 says that “When a merger involves a multi-
sided platform the agencies examine competition between
platforms, on a platform, or to displace a platform.”

To this antitrust student, these are insightful and new
perspectives. I don’t see why someone would say they are
not warranted, but the audience is interested in the panel-
ists’ views, not my views. What are your views on Guidelines

6 through 92

MARTHA SAMUELSON: Itis hard to lump them all together.
They are quite different it seems to me.

Guideline 7—which discusses a merger in the context
of industry trending toward consolidation—I think of as a
plus factor. It seems quite straightforward to me. If there is
a trend to consolidation in the industry, I understand why
not do the analysis.

Guideline 8—which discusses a merger in the context of
a series of deals—seems equally straightforward to me. If
there is a cumulative set of deals and no single deal seems
like it would be problematic—that is the Brown Shoe issue
again obviously—that seems quite straightforward.

Guideline 9—which discusses a merger that involves in
some fashion a multisided platform—I think is quite interest-
ing. Platforms really are an unusual outcome in the economy
and they are relatively recent. I think obviously it is important

always with platforms to think about the incubation, what
the procompetitive consequences of an acquisition might be,
but I certainly understand what the concerns are as well.

BRUCE HOFFMAN: I will give a couple of reactions.

First of all, I agree with Martha, that these Guidelines
cover such a wide range of things that it is hard to group
them all together. There are certainly some things here that
are helpful and positive and others that I think may be
less so.

On the idea of entrenchment or extending a dominant
position, I think that is a highly problematic concept. I
think it is very difficult to articulate a situation in which
that would be a predicted effect of the merger that would
not otherwise be captured in the other forms of analysis
you would do in the merger and where you have any confi-
dence in an ex-ante prediction that a harmful result is even
equally or less probable or more probable than a positive
result because the conditions under which entrenchment
or extension could occur are typically also the conditions
under which the merger would likely have significant pro-
competitive effects.

In the past, we have typically said that these kinds of the-
ories do not fit well with the idea of prospective enforcement
because you are equally or more likely to harm competition
or harm consumers by enforcement under these theories. I
think there were some efforts to cabin this Guideline and to
avoid mistakes of the past. I think it is instructive on that
note to look at the U.S. commentary to the Organisation
for Economic Co-operation and Development (OECD) in
2010 on conglomerate effects in mergers where it talks about
entrenchment and points out serious errors in enforcement
in the past by getting these ideas fundamentally wrong and
condemning mergers that were very procompetitive because
they hurt rivals, and that is a real danger here.

I think when you get into the others, again you start
talking about some very different areas. I do not think off-
hand there is anything wrong with at least looking at trends
toward concentration or vertical integration, but I think it
is very difficult to say what inference you should draw from
that. For example, if you see a trend towards vertical inte-
gration, that probably means that there is something in the
economics of the industry that makes vertical integration
procompetitive, and therefore enforcement efforts that take
a negative view of vertical integration because most firms
are vertically integrating is likely wrongheaded and is likely
going to produce a perverse result. On the other hand, if you
see an industry that is consolidating rapidly, then it seems
legitimate to look at the merger as part of that consolidation
and figure out where you are going to end up.

On platforms, I think it is a good idea to talk about plat-
forms and I think the Guidelines do a nice job of calling
out different kinds of competition that occur, competition
between platforms and so forth. I think there is a danger
here in that the Guidelines use the terminology “conflict of
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interest” to talk about self-preferencing. Those are freighted
terms; they sound negative.

We have had some prior discussions about this, but as
I and others have written and as empirical work is increas-
ingly supporting, platform self-preferencing tends to be
procompetitive; it is more likely to be procompetitive than
anticompetitive. It is not that it can’t be anticompetitive,
but the basic reason why a platform would vertically inte-
grate and self-preference is most probably that it is trying to
provide better service to attract more users to its platform.
The empirical results in this area tend to show that price
falls to customers after platform self-preferencing, so using
terminology like “conflict of interest,” which sounds bad to
people, I think is unwarranted here. This is an area that I
think should be revised frankly to be more reflective of the
reality of what is going on with these kinds of behaviors.

DAVID LAWRENCE: I might just respond to what Bruce
mentioned about Guideline 6—mergers that entrench or
extend a dominant position—because I think that the his-
tory of entrenchment in merger review is really fascinating,
and [ think of these Guidelines as describing a sort of “third
era’ that we are now in.

In the first era Bruce alluded to, in the 1960s and 1970s,
the agencies very actively pursued entrenchment of domi-
nance theories without regard to whether that entrenchment
was efficiency-enhancing or exclusionary, and the Supreme
Court recognized these theories.

Beginning in the 1980s, which I think of as the second
era, the agencies became, as Bruce mentioned, very con-
cerned about discouraging efficiency-promoting mergers.
Rather than begin to distinguish in entrenchment theories
between exclusion and efficiency as occurs in Section 2 cases
under Grinnell, the agencies entirely discarded entrenchment
of power as a concern of merger review, including when it
was exclusionary, and the Guidelines that followed purged
any mention of entrenchment. And, as Bruce referred to, we
even criticized other countries around the world in fora like
OECD that were pursuing these theories.

This third era, the modern era that the agencies are
now in, I think involves a more systematic and nuanced
approach to entrenchment that is targeted at mergers that
threaten exclusion harmful to competition. This was some-
thing where there were changes from the draft to the final
and something where we looked very carefully at this issue.

I would just point readers to the first couple of para-
graphs of Guideline 6 that pull in some of these concepts
from Section 2 that enable drawing this distinction to make
sure that we are well targeting these theories.

SUSAN ATHEY: To quickly respond to that, personally I did
my very, very best to try to draw the distinction Dave said,
and I think we did get commenters afterwards agreeing that
we succeeded—for example there was a comment by Fiona
Scott Morton, who had been critical of the draft and felt
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that the final 2023 release addressed this issue satisfactorily.
I want to again highlight that there are established concepts
in the Section 2 body of academic and case law that help
draw that distinction.

If you think about a firm, it is not just that, “Oh, a big
firm can’t buy anybody.” The question is: Does this acqui-
sition entrench their market power; is the acquisition anti-
competitive in that sense?

The “conflict of interest” term actually has some more
precise definition in the Guideline, but also a high-level way
to think about it is that in a simplistic textbook world if a
firm is threatened, the only options they have is that they
can lower price or improve quality. That is why textbooks
say that competition aligns the firm with the consumers;
there is an alignment of interests of the firm winning con-
sumers’ business and the welfare of the consumers.

But in other settings the firm can take an action that is
misaligned with their customers and misaligned with the
consumer welfare, and that kind of misalignment can come
up. When you buy a related product, and that in turn would
allow you to, and incentivize you to raise switching costs,
that is a misalignment with your customers’ interests in
order to protect and entrench your profits. I think we would
all agree that is something that is concerning.

It is really hard to draw these lines, but luckily we do have
a history of trying to draw those lines and I think we have to
engage with finding those lines.

BRUCE HOFFMAN: That’s right, but it is important to note
that the term “conflict of interest” is not being specifically
used in those broader contexts. It is specifically used with
the idea that a platform will offer its own products on its
platform. I think it is really misused there because that is not
a situation where in the canonical case that is likely to be in
tension with consumer welfare. It might be in tension with
competitor welfare, but basically it says that it is going to be
beneficial to consumers more likely than not.

SUSAN ATHEY: I completely disagree.
BRUCE HOFFMAN: You're just wrong,.

SUSAN ATHEY: Well, 'm an author of some of the theo-
retical work! I would just encourage readers to go back and
read the chain of logic that is specified in the Guidelines
and look at the examples that are given of how that could
work. Those are very carefully written to be entirely consis-
tent with modern economic theory.

The Guidelines do not say, and it is not true, that every
time a platform offers its own product—for example, a gro-
cery store offers a store brand—that that is a problem for
consumers, but it absolutely hurts consumers if the way that
this works out, if tracking through the chain of logic you
show that a platform buying a platform participant, like a
seller on the platform, if you show that hurts competition



between the platforms and hurts competition on the plat-
form, that it hurts the end consumers. Absolutely. That is
100 percent there in the logic and it is supported in the
academic literature.

That type of harm to competition does not always hap-
pen. There are conditions where that happens, and that is
where the fact-specific evidence should be: Do the facts sup-
port the logical scenarios under which that happens? But if
you want to say that it is impossible that a platform offering
its own product on the platform would lead to harm to con-
sumers, that is just not correct.

BRUCE HOFFMAN: No, no, let me be clear. Last point on
this. I am not saying that. What I am saying is that the con-
ditions under which offering your own product on a plat-
form are likely to harm consumers exist but they require
specified conditions and they are not the base case, they are
not the most probable scenario.

This is kind of a narrow point I am making, but “conflict
of interest” is a freighted term that is viewed negatively, and
the use of it here suggests that a behavior which is on bal-
ance more likely than not to be beneficial should generally
be suspect, which I think is just flat wrong. Can it be sus-
pect? Absolutely yes, and you lay out some conditions here
in the Guidelines, I think rightly so, that express some of
the circumstances under which that could be true. I think
that is all right.

What I am talking about is that using that term here I
think was unwise, and I think it creates an inference that
less-sophisticated audiences will misunderstand.

DAVID LAWRENCE: Can I just clarify very briefly, Ian? I
agree with Bruce that this is conditional and I want to be
clear. If you look at page 24 in the platform Guidelines, the
conflict of interest is presented as a conditional concept that
can arise when this divergence in interest occurs, and I think
we would all agree as the conditions there present it. So, it is
not stated differently in the Guidelines.

IAN SIMMONS: Fascinating discussion. I could listen to you
all day. I think a podcast is the next step.

Let me go briefly to efficiencies. The Guidelines retain
the idea of merger-specific efficiencies. But how has the con-
cept changed, if at all? Do you think the Guidelines’ treat-
ment of efficiencies is at the right volume and pitch?

Bruce, why don’t we start with you on this one.

BRUCE HOFFMAN: I think a couple of things.

One is I think the overall treatment of efficiencies is
generally consistent with what has happened before, where
efficiencies are taken into account in determining what is
the aggregate effect of the merger going to be. I don't really
think there is a big difference here. Those who wrote these
could weigh in if they think there is a major difference; I
don't really see one.

There are two areas I would highlight. One is the elimina-
tion of what I think was Footnote 14—David always corrects
me on this because I always get the footnote wrong—where
there was an out-of-market efficiencies footnote in the 2010
Guidelines which I thought was appropriate, which basically
said simply that out-of-market efficiencies can be taken into
effect in circumstances where they would be significant and
where they could not be maintained or obtained without
the anticompetitive effects of the merger; in other words,
something like a divestiture would not preserve the efficien-
cies without creating anticompetitive effects. I thought that
was a good concept, I think it is a shame that it is not in
here, but I do think it is something that the agencies should
keep in mind.

The only other comment I have on efficiencies is that
I do think there is a mistake in the vertical arena. I don't
know if this is clearly articulated in the Guidelines, but I
don’t think it is analytically correct to treat efficiencies in the
vertical merger construct in quite the same way as we treat
efficiencies in horizontal mergers because in vertical mergers
the efficiencies are more inherent in the effects of the merger
in the same way that any anticompetitive effect would be;
and the same is true for pass-ons, so whether they are passed
on or not is also symmetrical to whether anticompetitive
effects are passed on.

I really think that in the vertical merger context you have
to think a little bit differently about efficiencies and proba-
bly just start at a level playing field for both efficiencies and
harms and evaluate them all together as opposed to put-
ting a thumb on the scale in terms of allocating burdens
of proof and requiring proof of pass-through and so forth.
I just think that construct does not work well in vertical
mergers. But that is not really a Guidelines point and that is
something that predates these Guidelines.

IAN SIMMONS: Martha, any thoughts on efficiencies in our
final moments here?

MARTHA SAMUELSON: Yes. I am going to back to the see-
saw again a little bit. Merger specificity is and has been one
of the factors that the Agencies consider when evaluating
potential efficiencies. It seemed to me that in the 2010
Guidelines merger specificity was defined as benefits that
likely would be achieved with the merger and likely would
not be achieved without the merger.

It appears to me that the standard in the new guidelines is
higher, that for efficiencies to be merger specific, it’s not just
that they wouldn’t likely be achieved without the merger, but
that it would be entirely impossible for them to be achieved
without the merger. Put differently, efficiencies won't be
merger specific if they theoretically could be achieved with-
out the merger even if they wouldn’t be achieved without
the merger. For example, if additional scale enables the com-
bined firm to invest in better production technology that it
otherwise wouldn’t invest in, it is not clear to me that that

FALL 2024 - 35



ARTICLES

would be credited here in the same way as it would have
been credited in the 2010 Merger Guidelines.

DAVID LAWRENCE: I will agree with Martha inasmuch as I
think the merger specificity prong here requires somewhat
more than in 2010, and [ think that is out of a recognition
that contracts between firms are ubiquitous, lengthy, and
sought for all sorts of problems in our economy these days.

Going to what Bruce mentioned about vertical merg-
ers, they almost definitionally involve preexisting contracts,
oftentimes very involved ones, between the parties. Taking a
serious look at merger specificity seemed sensible, so we just
revised that language to better fit the market realities we see
out there.

IAN SIMMONS: In our final five minutes, what litigated cases
do you believe are the most illustrative of the opportunities
or challenges for enforcement under the Guidelines? These
can be cases litigated to judgment or ultimately settled or
deals abandoned, and they can be after the Guidelines or
even illustrative of what the Guidelines say in the cases that
took place before the Guidelines. If people could be suc-
cinct, I would like to do a roll call, and we’ll start with Bruce
on this.

BRUCE HOFFMAN: The one I would highlight the most is
Baker Hughes. 1 cannot recall if it is mentioned specifically
in the Guidelines or not, but it lays out an analytical con-
struct that I think courts tend to follow and I think courts
are probably going to continue following that regardless of
the Guidelines.

One issue with these Guidelines is that they do not
really lay out a step-by-step process that a court can follow.
Instead, they have these much more specific issues to con-
sider—which, by the way, there is nothing wrong with that
as a Guidelines matter; it just means that if you are a judge it
may be difficult for you to follow. That is probably the one
I would highlight the most.

I think beyond that there are a bunch of cases that are
currently in various stages of litigation where these Guide-
lines may or may not start coming into play, and I think we
will have to see how those evolve.

IAN SIMMONS: Thank you, Bruce.
Susan, do you want to go next?

SUSAN ATHEY: Sure. One case I will mention is the JetBlue/
Spirit merger. This was an interesting case because there was
going to be the removal of one competitor’s model that was
proposed by the merging parties and they were going to
turn all the Spirit planes into JetBlue planes and use JetBlue
pricing.

One thing that I liked in that case was that the judge
really took seriously the risk-assessment framework. Another
is that he looked specifically at the harm to cost-conscious
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customers and concluded that there was a risk that there
would not be competition for that segment of customers
anymore.

It looks like a vanilla case to start with, but it actually
raised some slightly nonstandard issues, and I think ulti-
mately the risk and the “may be” was important in reaching
the conclusion.

MARTHA SAMUELSON: | would mention Meta/Within. 1 think
that in that case the government argued vigorously that
Meta’s capacity to enter the virtual fitness market was suffi-
cient and the court was not comfortable with that in the face
of the business facts on the ground and the absence of a like-
lihood of Meta actually entering (without a merger). That
strikes me as highlighting an aspect of the Guidelines where
I do get concerned, focusing on capacity to enter instead of
likelihood of entering.

IAN SIMMONS: Terrific.
David?

DAVID LAWRENCE: There are a number of merger and private
cases where the Department participated as amicus while
the Guidelines were under review that have vindicated, I
think, some of the core legal principles here.

Obviously, Zllumina v. FTC in the Fifth Circuit adopts a
lot of what is reflected in Guideline 5 (“Mergers Can Violate
the Law When They Create a Firm that May Limit Access
to Products or Services That Its Rivals Use to Compete”).

In Deslandes v. McDonalds in the Seventh Circuit, one
of the debated issues about the labor markets Guideline was
whether harm in a labor market alone really does suffice
as the Guidelines say, and Judge Easterbrook answered that
question strongly in the same direction as the Guidelines.

The Regeneron case in the Second Circuit—we talked
about the market definition question earlier and the hypo-
thetical monopolist versus Brown Shoe—earlier this year
aligns completely with the view the Guidelines take that the
agencies can have their choice of tools as plaintiffs for how
to prove the relevant market.

Then there was the /QVIA decision. I was surprised at
how quickly after the release of the Guidelines the 30 percent
presumption that was drawn from Philadelphia National
Bank was tested in a manner that is a holding. Because the
defense expert had acknowledged I think a 31 percent mar-
ket share, the judge found the Philadelphia National Bank
presumption applied and rejected the same defense argu-
ments we had been hearing in the comment process along
the lines that old Supreme Court precedents don’t count.

IAN SIMMONS: Terrific. Thank you, David.
Finally, Nathan.

NATHAN SODERSTROM: As Bruce mentioned, we will learn
a lot more in the coming months about how courts are



going to read the new Guidelines. We have a historically
busy merger litigation program at the Commission. We had
Novant/CHS earlier this year, although of course the district
court decision there was vacated. And then we have the
Kroger/Albertsons P1 hearing in August, the Tapestry/Capri
hearing in September, and Tempur Sealy/Mattress Firm looks
like it is going to be in November. Those are all in active
litigation so I won’t discuss them.

David mentioned /QVZA. Aside from the point he made,
another thing I would mention about the /QVIA decision,
which came out I think a week after the Guidelines were
finalized, is that Judge Ramos spent quite a bit of time walk-
ing through the Brown Shoe factors as a pathway to market
definition in finding that the Brown Shoe indicia supported
our position that HCP programmatic advertising was a rel-
evant product market.

That Brown Shoe pathway is certainly something the 2023
Guidelines emphasize, and it was gratifying to see the court
implement that test and really dig into the Brown Shoe fac-
tors when thinking about our proposed market definition.

IAN SIMMONS: Thank you, Nathan.

That is our time, everybody. The red light is on here at
the podium. I want to thank Susan Athey, Bruce Hoffman,
Martha Samuelson, David Lawrence, and Nathan Soder-
strom for a terrific discussion, and of course Michael Lind-
say and Margaret Sharp of the ABA Antitrust Magazine. We
only scratched the surface, but there is a lot in this transcript
for people to read, learn, and think about.

To the panelists, thank you for your time and your hard
work in appearing today. It has been terrific.

1 Under the 2023 Guidelines, agencies generally consider markets in which
the HHI is between 1,000 and 1,800 points to be moderately concen-
trated, and consider markets in which the HHI is in excess of 1,800 points
to be highly concentrated. Under the 2010 Guidelines, markets were con-
sidered moderately concentrated if the HHI was between 1,500 to 2,500
points and highly concentrated if above 2,500 points.
Vivek Bhattacharya, Gaston lllanes, & David Stillerman, Merger Effects and
Antitrust Enforcement: Evidence from US Consumer Packaged Goods (Nat’l
Bureau of Econ. Rsch., Working Paper No. 31123, 2023), https://www.
nber.org/papers/w31123 (studying 50 mergers in the consumer packaged
goods industry and finding that these mergers raised prices by 1.5 percent
and decreased quantities sold by 2.3 percent, on average).
3 Daniel Hosken, Luke Olson, & Loren Smith, Do Retail Mergers Affect Com-
petition? Evidence from Grocery Retailing, 27 J. Econ. & Mgmt. Strategy 3
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(2018) (finding that the majority of grocery mergers in highly concentrated
markets resulting in price increases of more than 2 percent).

Thomas Koch & Shawn W. Ulrick, Price Effects of a Merger: Evidence from a
Physicians’ Market, 59 Econ. Inquiry 567 (2021) (concluding that a merger
of orthopedic physicians’ practices increased prices to some payors by
10 to 20 percent while prices in nearby areas not affected by the merger
remained unchanged).

Zack Cooper et al., The Price Ain’t Right? Hospital Prices and Health Spend-
ing on the Privately Insured, 134 Q.J. Econ. 51 (2019) (examining 366
hospital mergers and finding that prices increased by over 6 percent when
merging hospitals were geographically close); see also Elena Prager & Matt
Schmitt, Employer Consolidation and Wages: Evidence from Hospitals, 111
Am. Econ. Rev. 397 (2021) (examining hospital mergers and finding
reduced wage growth when merger significantly increases concentration).

Leemore Dafny, Mark Duggan, & Subramaniam Ramanarayanan, Paying a
Premium on Your Premium? Consolidation in the US Health Insurance Indus-
try, 102 Am. Econ. Rev. 1161 (2012) (examining healthcare mergers and
finding the mean increase in local market HHI during the studied period
raised premiums by roughly 7 percent).

JoHN E. Kwoka, JR., MEeERGERs, MERGER CoNTROL, AND REMEDIES: A
ReTrosPECTIVE ANALysis oF U.S. Pouicy 110-11 (2015) (providing a
meta-analysis of retrospective literature, finding that more than 80 percent
of mergers resulted in price increases and the mean price increase was
5.88 percent across all studied transactions).

Orley Ashenfelter & Daniel Hosken, The Effect of Mergers on Consumer
Prices: Evidence from Five Mergers on the Enforcement Margin, 53 J.L. &
Econ. 417 (2010) (examining a set of mergers that were unchallenged
by the government and finding that the majority resulted in a significant
increase in consumer prices in the short run); see also Orley C. Ashenfelter,
Daniel Hosken & Matthew C. Weinberg, Did Robert Bork Understate the
Competitive Impact of Mergers? Evidence from Consummated Mergers, 57
J.L. & Econ. S67 (2014) (reviewing prior retrospectives and concluding
that mergers in oligopolistic markets can result in economically meaningful
price increases, as 36 of the 49 studies found evidence of merger induced
price increases).

Herbert Hovenkamp & Carl Shapiro, Horizontal Mergers, Market Structure,
and Burdens of Proof, 127 YaLe L.J. 1996, 2006 (2018) (“First and fore-
most, economic theory and a wide range of economic evidence support the
conclusion that horizontal mergers that significantly increase market con-
centration are likely to lessen competition and harm consumers by raising
prices, reducing output, or limiting product quality or innovation.”); see also
Jonathan B. Baker & Joseph Farrell, Oligopoly Coordination, Economic Anal-
ysis, and the Prophylactic Role of Horizontal Merger Enforcement, 168 U.
Pa. L. Rev. 1985, 1991 (2020) (“[O]ne important conclusion is straight-
forward . . . greater concentration can be expected to make coordination
more likely, stronger, or more effective. Accordingly, our analysis supports
a structural merger policy, by which mergers between rivals that increase
concentration significantly in a concentrated market are presumed to harm
competition.”); Volker Nocke & Michael D. Whinston, Concentration Thresh-
olds for Horizontal Mergers, 112 Am. Econ. Rev. 1915 (2022) (concluding
that the 2010 Horizontal Merger Guidelines’ structural presumption thresh-
olds were likely too lax to prevent consumer harm from unilateral price
effects); Simon Loertscher & Leslie M. Marx, Coordinated Effects in Merger
Review, 64 J.L. & Econ. 705 (2021).
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